MARCH-APRIL, 1959 
VOLUME XXVIII 
NUMBERS THREE-FOUR 


Published by the 
National Conference of Bar Examiners 
Composed of Members of Law Examining Boards and Character Committees 











CONTENTS 


Requesting and Using Character Information from 


the National Conference of Bar Examiners— 
Remarks of Sharp Whitmore 

Marjorie Merritt 

Fred M. Mock 


Forrest E. Macomber 


Important to Bar Examiners 


Standards for Bar Examiners 
Report by Shelden D. Elliott 


Code of Recommended Standards for Bar Examiners 


Law School Enrollment 

















Officers of the National Conference 





















Chairman BOARD OF MANAGERS 
Frep M. Mock . 
2401 First National The Officers and 
Bank Building SHarP WuHitTmorE, Ex-officio 
Oklahoma City, Okla. 634 S. Spring Street, Los Angeles, Calif. 
Chairman-Elect STANLEY G. FALK 


Deemer A. Srencume 1918 Liberty Bank Bldg., Buffalo, N. Y. 


100 W. Monroe Street E. MARSHALL THOMAS 
Chicago, Ill. B. & I. Building, Dubuque, Ia. 
Sees ; SAMUEL J. KANNER 
becca 213 Security Trust Bldg., Miami, Fla. 


Joun A. ECKLER 


50 West Broad Street Jos. Irion WorsHAM 
Columbus, Ohio 1817 Republic National Bank Bldg., Dallas, Tex. 
Secretary ARTHUR H. NIGHSWANDER 


Cuanezs L. Foetm 507 Main Street, Laconia, N. H. 


District Court Ernest Scott 
Bismarck, N. D. Fidelity-Philadelphia Trust Bldg., Philadelphia, Pa. 





It’s the Early Bird 
Who Will Get on 
the Beach 


but you will need a hotel room 
in Miami on August 24-25. Our 
program for the annual meet- 
ing will keep you awake during 
the daytime. Make hotel reser- 
vations through the American 
Bar Association, 1155 East 
60th Street, Chicago, Illinois. 








Published at the office of the Director 
MArgoriE MERRITT 
520 Guaranty Bank Building 
Denver, Colorado 








Fred M. Mock, Chairman, Oklahoma Board of Bar Examiners and Incoming 
Chairman, National Conference of Bar Examiners; Marjorie Merritt, Director of 
the National Conference; and Forrest E. Macomber, Incoming Chairman, Cali- 
fornia Committee of Bar Examiners. 


Requesting and Using Character Information 
from the 
National Conference of Bar Examiners 


A Pane. DiscussIoN AT THE ANNUAL MEETING IN Los ANGELES ON 
Aucust 25, 1958 


Remarks of Sharp Whitmore 

Then Chairman of the National Conference of Bar Examiners 

One of the things with which the Board of Managers of the Na- 
tional Conference, as well as the members of the Conference, struggle 
each year is the problem of attempting to improve the character in- 
vestigative service which the Conference performs for so many juris- 
dictions. This service can be improved, it seems to us, in several ways. 

We know that with the available staff the work load is rather 
spasmodic; work comes to the Conference in large doses. Many state 
boards will collect together all of the applications for a group of appli- 
cants for one examination and submit them all at once. The load on 
Marjorie Merritt and her staff in Denver then is a tremendous one 
for that period. 
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We are hopeful that by exchanging information with the exam- 
iners in each of the states procedure will be worked out which will 
allow us as much time as possible in each case, because the more time 
that is available the more thorough and careful will be the character 
investigation. 


We are also concerned about the use of the information which is 
submitted by the Conference to the bar examining groups or char- 
acter committees in each state. As I am sure all of you know, Marjorie 
Merritt’s office sends out many communications and requests for in- 
formation to law schools, public agencies, lawyers and other individ- 
uals who might be helpful in throwing light on the investigation of 
the applicant concerned. Each of these letters indicates that the infor- 
mation requested will be treated as confidential. Each of the reports 
submitted by the Conference is submitted on a letterhead which states 
that the information submitted is confidential and is only for the use 
of the admitting authority. 


Many of you will ask if information—just opinion information 
from a lawyer, say, in a city in which an applicant has practiced— 
submitted to the Conference and thereafter to the examining board, 
is of any value if it can’t be revealed. The answer is that it is of much 
value. As soon as the National Conference receives a letter of that type 
from a person from whom it has requested information, it is then able 
to go ahead with a more pinpointed or specific investigation of a 
specific charge or matter that is material. Marjorie’s office at that time 
attempts to document that material allegation with specific documen- 
tary evidence from the law school, the court records or other public 
records. She attempts to continue her investigation until she finds 
that the opinion information received initially is or is not true, or is 
or is not material to the problem involved. 


We feel, as a result, that a great deal can be gained in improving 
the quality of the service the Conference submits in the character 
investigation field, if we do have among the examiners and members 
of character committees of all states an understanding of the problems 
involved in connection with the submission of requests for investiga- 
tions. 

The time considerations in which the Conference can conduct a 
proper investigation are important. I think equally important is an 
understanding as to how information submitted can be properly used. 
Certainly, if information is improperly used and if information which 
is confidential is disclosed to the applicant or others, it is entirely 
possible that the source of that information, when he is asked again to 
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give data to us, will give a noncommittal reply and we will cut off the 
sources of information that have been so very helpful in the past. 

We feel, as a result, that our panel discussion on the subject of 
“Requesting and Use of Character Information from the National 
Conference of Bar Examiners” will be very helpful to each of us. 

The first speaker on this panel is a person whom, I will assure 
you, I will make no attempt to introduce. For twenty-seven years 
Marjorie Merritt has been a director of the National Conference of 
Bar Examiners, and she is probably known to more lawyers in the 
United States that most any member of the American Bar. Marjorie. 


Remarks of Marjorie Merritt 
Director, National Conference of Bar Examiners 


The best way for me to portray my part in this discussion would 
be to dress as a mountain-climber—spikes, rope, axe and all. I was 
born, reared and live in the Rockies and I am not afraid of mountains, 
but this past year we encountered a peak which loomed up on the 
horizon without warning and which had to be scaled in a certain 
period of time. It was like climbing the Matterhorn with a stop-watch 
limiting the seconds allowed for each foothold. There was an invisible 
sign on the office of the Conference: “Pike’s Peak or Bust”—and we 
nearly did the latter. 

The fiscal year ending June 30, 1958, brought us 1,075 applications 
for character reports, the largest number in our history and an increase 
of 15% over the previous year. You who come from states with large 
numbers of candidates for the bar examination say: “So what?”—but 
does your staff have to send out an average of 50 inquiries about each 
of your applicants? The Conference office sent out last year over 
50,000 individually typed letters, an average of 1,000 a week or 200 
each working day. 

But our climb up and over this peak isn’t one of slow, steady 
progress; it must be done in leaps and bounds, with the technique of a 
kangaroo. For example, during October, November and December 
1957 we received 355 requests for character investigations, over one- 
third of the year’s total in the three months. This was an increase of 
47% over the previous year’s figures for the same period and a 60% 
increase over the ten-year average. Therefore there can be no average 
number of letters to be written a day in our office for one reason: 
these steep, jagged peaks we must climb are what we call deadline, or 
timberline, business—mountains of work to conquer in a definite and 
often very limited period of time—so that character reports can be 
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completed and filed prior to the taking of examinations or to the 
interviewing of applicants by the examining boards or character 
committees. It takes fancy rope work and sharp axes to make it. 


This fall 1957 peak which reared itself far above usual business 
caught us short of rope and axes. What a scramble we had to get 
more climbers. Two former employes, who had left to marry and raise 
families, set up typewriters in their homes and typed letters every 
spare moment—chiefly while children slept! One difficulty, you see, 
is that many inquiries cannot be form letters and must be dictated or 
written by experienced stenographers or secretaries familiar with our 
system. The use of raw recruits—tenderfeet who had never climbed 
with us before—was a slow and trying effort to solve the problem. 
The wide fluctuation in the number of applicants to be investigated 
makes it impossible for the Conference to maintain a sufficient staff 
to scale these unexpected peaks with speed and ease. 


All examining boards or character committees have peaks due to 
the dates for bar examinations or attorneys’ examinations, but you 
can anticipate them and plan for them much better than we can 
because those dates are set well in advance. The Conference seldom 
knows those dates. 


I realize that to a board secretary it doesn’t seem unreasonable 
to send the Conference a dozen applications at a time and request 
reports within a certain time. But, you see, we are working for 43 states, 
the District of Columbia, Guam, Alaska and Hawaii. What if every one 
of those jurisdictions made such a request at one time? Sometimes it 
seems to work that way, chiefly because the states requiring applicants 
to take bar examinations have about the same dates for examinations— 
the January-February-March peak. Another mountain looms up in 
the spring, created by individuals “who must be admitted to the bar 
before the courts close for the summer’”—a phrase we hear so often 
that we call it the spring song. Incidentally, many of these attorneys 
have been in the states to which they are applying for six months to 
two years, but they wait until the last minute to file their question- 
naires and then ask the Conference to jump. 

I have made a graph showing the number of applications coming 
in during the past two fiscal years. Represented by the dotted line, 
you see the sharp pinnacle we had to climb during the winter of 1956- 
1957. You will note there was a lull before and after the summit— 
time to catch our breath before the ascent and to take our bearings 
before the next slow climb. In a solid black line you see one long, long 
pull, with no lull at all through December and another sharp little 


38 








July Aug. Sept. Oct. Nov. Dec. Jan. Feb. Mar. Apr. May June 
140 


130 
120 
110 
100 
90 

1957-8 

80 1956-7 
70 


60 


50 





40 


Number of Character Investigations 
Fiscal year 1956-7— 939 
Fiscal year 1957-8—1,075 


peak in April. My purpose in showing you this scenery is to stress the 
need for measures which can help materially in speeding up and im- 
proving the character investigation system. 

Of greatest importance is the element of time, the time available 
for preparing a character report. There are two facts to remember 
here: (1) the amount and quality of information that may be obtained 
regarding an applicant is often in direct proportion to the amount of 
time available for preparing the report; and (2) if there must be a 
deadline for the filing of a group of character reports, there must be a 
deadline for the filing of the applications by the candidates and for 
getting those applications to the Conference. 


As to available time, we all know that applicants of doubtful 
character often file their applications at the last minute, and that it 
takes time to squeeze lemons thoroughly even when you use an 
electric juicer. During the peak last fall and winter we had an unusual 
number of lemons to squeeze; sometimes I felt I was steeped in citric 
acid. We are always glad when the lemons are trying to transplant 
themselves in states which have the “take-your-time”, rather than the 
deadline, policy so far as our work is concerned. The harder and the 
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longer you can squeeze, the more juice you know. One state sent us 
on June 27 eight applications and told us that the Board would meet 
to consider our reports on August 11. This gave us less than six weeks 
to work on those applications, which is insufficient time to do much in 
the way of heavy squeezing, and some of those applications needed it. 


As to deadlines, most of the states which require attorney appli- 
cants to take an examination of some kind have a deadline for the filing 
of applications. Some states, however, have no such rule, and that’s 
when we find ourselves facing a steep peak. For instance, there is a 
large state which requires attorney-applicants to apply direct to the 
Conference for character reports and these attorneys must take an 
examination and must appear for interviews on a scheduled date. 
Frequently these lawyer applicants get their questionnaires to the 
Conference a week or ten days before the examination or interview 
and calmly ask us to file their character reports on time. Those chaps 
who climbed Mount Everest couldn’t conquer that. 


Definitely some applicants think we only read the questionnaires 
and stamp an “O.K.” on them. I know some believe that is what they 
are paying us $50 for because they have asked us to “please send my 
character report to me by return mail; I have practiced law in New 
York City since 1921”—or something of that sort. Some applicants 
telephone me and are very unhappy when we do not comply with their 
requests—especially if they are hard rocks and they do not want us to 
have time to get samples and analyze the ore. I remind them, as gently 
as I can, that we are working, not for them, but for the bar examiners 
and character committees. Once an applicant asked me to send him a 
character report C.O.D. He was working for Sears Roebuck. That’s 
the gospel truth. 


A number of states allow applications to accumulate until they 
have all of those for a particular examination or board meeting date, 
and then send the bunch to us—with a deadline to meet. It would ease 
the strain on us, our spikes and our ropes, if each state would mail to 
us each application as soon as it is checked over for completeness. 
This would smooth out some of the small peaks in our path. California, 
which has a volume of candidates, mails the applications to us, often 
one at a time, as promptly as possible. Contrast that with one examin- 
ing board employe who telephoned me last winter while an applicant 
was sitting in the office, said that she had sent the applicant’s question- 
naire four months ago, and why hadn’t I sent the character report? 
I told her I would check up and see what the difficulty was but I was 
sure we hadn’t had the questionnaire that long. I investigated; we had 
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had the application six weeks. However, it had been sworn to before 
a notary more than four months before and on it was a stamp showing 
it had been received in the board’s office immediately thereafter. 
Climbers must expect scratches and bruises once in a while, but some- 
how the hurt stings more if someone else throws the rocks. 


If there must be a deadline for the filing of a character report by 
us, it will be of great help if we are advised as to the deadline date 
when the application is forwarded to us. This past year one state sent 
us one application in October, three in November, and five during the 
last half of December (two of them on December 30). About January 
9 we received a letter asking us to have all reports in the board’s office 
by January 16! In that instance we had never been advised there was 
any deadline date, and inquiries on the two applications coming in 
December 30 had not been sent out. This particular situation has now 
been corrected and one foothill has been eliminated. 


The second major element, after time, is information—the infor- 
mation in the application or questionnaire itself. Most of the states 
using our character investigation service also use the questionnaire 
designed by the Conference, but several states prefer to use their own 
application forms. While it would be much simpler for us if we had 
to be familiar with only one form, nearly all the forms in use at present 
would give adequate information for our investigative work if they 
were properly filled out. Some forms would bring more information if 
more space were provided under certain questions. It’s strange, but 
some applicants feel they have answered all the questions fully if 
they have filled up the spaces with large writing! Sometimes they 
tell us very little about themselves, such as “practiced law in Chicago 
1901-57.” Others attach riders to the questionnaires which makes it 
difficult to discover their histories. We call them the novelists because 
they write their life stories in narrative form and we must wander 
through pages and pages of irrelevant material to get the needed facts. 
When I ramble through such an application, I usually mutter: “I 
wouldn’t hire this lawyer as a dog-catcher.” 


There’s a little sidelight to the matter of checking up on some of 
these novelists. If they send so much material that you decide they are 
trying to furnish their own investigation as to their character, watch 
out. Many letters of recommendation accompany an application in an 
effort to forestall other inquiries. “Mr. 49-photostats”, a man who sent 
49 letters recommending him highly, was one of the juiciest lemons we 
ever squeezed. As we have been talking about peaks, I should perhaps 
say he was a big hunk of lead or ore with a yellow streak through it 
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that wasn’t gold. Speaking of metal, a gold award goes to the applicant 
who answers all questions carefully, completely and briefly. He gives 
the dates for each law office location, the exact office address, the 
names of persons with whom he was associated or shared space, and 
similar information regarding employment other than law; he accounts 
for all of his time since his admission to the bar; he furnishes dates, 
names and addresses of courts, exact titles of law suits to which he 
has been a party; and he furnishes the correct names and current 
addresses of all references. He’s the man I also wouldn’t hire as a dog- 
catcher—I’d hire him as a lawyer! 


A great deal of time and correspondence can be saved if each 
application is checked by the state board’s office, before it is sent to us, 
to make certain that all questions have been answered properly. Then 
we wouldn’t have to return applications, as we do in some cases, or 
ask the board to get further information. Insufficient information 
means that we do much digging in the dark, which means lost time and 
less valuable reporting. 

There will be much less hanging on the ropes in the Conference 
office if we are given ample time and complete information for con- 
ducting our character investigations. 

I have set out our chief problems—peak loads and the time ele- 
ment. Others appear in telling you how we conduct our character 
investigations. 

When we receive the application for a character report, we pre- 
pare first what we call “the top sheet” upon which is written the names 
of all persons we believe should be contacted: all references and 
clients and then for independent information all former employers, 
associates, law classmates, lawyers in the same building as the appli- 
cant’s office, attorneys in the same judicial district if he practices in a 
small town, bonding companies, judges, etc. If the applicant specializes 
in tax practice, we write tax lawyers; if he specializes in labor law, we 
write lawyers in that field. If the applicant has furnished incomplete 
addresses, or his statements are ambiguous, or he has not fully ac- 
counted for his time since admission to the bar, we are handicapped 
right there—if not stopped altogether. Postoffices refuse directory 
service these days, so frequently we must write back to the board or 
the applicant for complete addresses. We often must write to clarify 
statements or dates. 

After “the top sheet” has been prepared, we send the letters of 
inquiry. I’ve told you they average 50 an application. On some of the 
younger members of the bar there may be as few as 20 or 25; on some 
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of the hard rocks we may write 100. In recent years we have been 
including with our reports copies of our inquiries showing how we 
requested specific details from an informant who does not recommend 
the applicant. I call those the tear-jerker letters. Sometimes they are 
successful; sometimes there is no reply. Some lawyers are perfectly 
willing to support their statements with files showing that the appli- 
cant has been unethical; others consider we are questioning their own 
integrity if we ask for particulars. It is this situation, and it occurs more 
often than you might think, which has caused the Conference not to 
consider any form of questionnaire, the theory being that the only way 
we can get the kind of information needed is by individually typed 
letters of inquiry made as personal as possible. On a few occasions 
where the applicant has had a long, long list of jobs, each for a short 
period, we have experimented by preparing a history sheet and send- 
ing carbons of it with individual letters asking prospective informants 
what they can tell us about the applicant. That plan did not bring in 
as satisfactory results. I believe lawyers, as busy as they are, feel 
obligated as a rule to answer letters addressed to them personally, but 
if an inquiry has the appearance of being a form letter sent to many 
members of the bar, they say to themselves, “Oh, the Conference is 
sending out a bunch of these; let somebody else do the answering.” 
Lawyers are somewhat prone to let the other fellow report the bad 
things about a colleague, no matter what technique is used, and to 
my mind it takes the personal touch to get the actual facts if there is 
derogatory information. 


Here is an example of the personal touch: A lawyer applied for 
admission to the bar of a neighboring state. His statements concerning 
office locations were rambling and indefinite, and he lived 40 miles 
from the city in which he claimed to have his law office, quite a 
distance for daily commuting. We wondered why he was living there. 
There were no lawyers in the little town and the applicant gave no 
local references, so we sent two letters, one to the postmaster and one 
to the chief of police or sheriff. The postmaster turned out to be a 
postmistress. She advised that our lawyer had lived there for twenty- 
five years, operated a well-known nudist camp, and came in to the 
postoffice to buy stamps about every other day. The sheriff gave less 
information but confirmed what we had learned. After several in- 
quiries and final prodding, we had a reply from the applicant’s law 
office associate in Chicago saying only this: “He comes into the office 
once a week.” I hope the applicant wore a blanket when called before 
the board as I suspect he received a chilly reception. 
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We have another problem: the man who claims legal experience 
while in a branch of military service. The Air Force tells us to recom- 
mend that an applicant from that branch be required to furnish to the 
Board its form 214 which sets out a man’s experience in the service. 
We have full cooperation from the Judge Advocate General’s Depart- 
ment of any branch, but many an applicant has not served under the 
JAG. In such cases, proof of legal work must rest with the applicant; 
there is no way for us to get it. 


If an attorney has been involved personally in litigation, we need 
the title of the suit, the date it was filed, and the name and exact 
address of the court having the record. Court clerks are too busy to 
hunt cases without this information. 


Another difficulty concerns the applicant who has had a mental 
health problem and has been hospitalized for treatment. In such a case 
we need letters from the applicant to doctors and hospitals authorizing 
and asking them to furnish complete information as to diagnosis, treat- 
ment, extent of recovery, prognosis, etc. This is a delicate subject as 
doctors have ethics too, you know, but they will usually cooperate 
fully if a former patient requests it—provided we assure them that 
their replies will be confidential and will, under no circumstances, be 
revealed to the patient. 


We make every effort to pry out the truth, effort which doesn’t 
always show in our reports. If there are rumors, we try to substantiate 
or disprove them by public or court records if there is any way to do 
it. We never send out a report until we feel we have a fair picture of 
the applicant and, if he is a lemon, we squeeze as hard as we know 
how to get the juice. For California we have just sent in reports on 
three lemons grown elsewhere. We have recently completed a report 
where a lawyer has been involved in a great deal of family litigation. 
A law firm opposing him advised us that its files were available for 
inspection by one of our representatives. A highly recommended 
investigator checked those files; it cost us $135. We have just completed 
a report on a philanderer who was trying to act like Henry the Eighth. 
A bar examiner checked records for us, told us the rumors were true, 
and wouldn’t accept a cent for his work, saying he was doing it for the 
good of the profession. Of course that is the philosophy of all bar exam- 
iners—or they wouldn’t be bar examiners, and that is also the senti- 
ment of some lawyers. It is why so far we have managed to balance our 
budget, even though the character report fee is only $50. 
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Confidential information is, of course, most important as it sup- 
plies us with leads which can be followed and suggests where we can 
get public records. Sometimes testimony in cases shows lack of ethics. 
Recently an applicant’s answers to interrogatories in a particular suit 
showed the co-mingling of funds. 

The Conference system of character investigation is based upon 
the promise made in our inquiries to all informants: “All data will be 
for the confidential use of the admitting authority” and at the end of 
the Conference questionnaire, which most states use, the applicant 
signs this statement: “I hereby apply for a character report in connec- 
tion with my application for admission to practice law in the State of 
X. I understand that I will not receive and am not entitled to a copy 
of the report nor to know its contents. I agree to give any further 
information which may be required in reference to my past record 
and consent to having this investigation made and such information 
as may be received reported to the admitting authority.” The paper 
upon which the character report itself is summarized and the letters 
tabulated also states: “The information given in this report was ob- 
tained on the promise it would not be revealed to the applicant or 
others. It is for the exclusive use of the examining authority.” 

This is the Conference system and the instructions under which 
our office operates at present. 

Mr. Wuitmore: Marjorie, that was very informative and helpful. 


Now that we have the confidential, or at least a lot of information 
that is confidential, I am sure that many of you new examiners and 
others are interested in how it is used or how it should be used. How 
may it properly be used without violating the pledge or the promise 
that has been made to the informant? 

We have two very well qualified speakers on this subject. Each is 
from a state following a different procedure. Our first speaker, 
doubling in brass for us this afternoon, is Fred M. Mock, Chairman- 
Elect of the National Conference and Chairman of the Oklahoma 
Board. Fred. 


Remarks of Fred M. Mock 
Chairman, Oklahoma State Board of Bar Examiners 
Last summer many of you enjoyed the great privilege of a closer 
understanding of the workings of the British Bar. At a dinner in 
Middle Temple, the secretary of that Inn in a learned address recalled 


to a gathering of lawyers, an affirmation, “that all of the interests of 
man that are comprised under the constitutional guarantees of life, 
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liberty and property, are in the professional keeping of lawyers.” The 
lawyers’ responsibility has been, and now is, the defense of right and 
warding off of wrong. Certainly we can agree here today that from the 
members of a profession charged with such a responsibility there must 
be exacted those qualities of truth seeking, honor, discretion and 
fiduciary responsibility that have long since been denominated as 
“moral character”’. 


In England ever since there was a legal profession, the profession 
itself has determined who should enter it. In the United States the 
Courts exercise the control. That is true, whether a particular bar 
association is integrated on a voluntary basis or by court order or 
legislative act. The legal profession in the United States, through ap- 
propriate committees, has a vital interest in determining the academic 
ability and moral fitness of those who are certified to be entrusted 
with the fate of clients. Moral character has been a historic prerequisite 
of fitness and there is no doubt but that determination of moral fitness 
involves the exercise of delicate judgment on the part of those charged 
with the responsibility of determining who are fit and who are not fit. 


Mr. Justice Frankfurter in the case of Schware against the Board 
of Bar Examiners of New Mexico stated quite eloquently the problem 
of the Committee or Board in reaching a conclusion on moral fitness. 
Such a conclusion or decision, Justice Frankfurter says: “Expresses 
an intuition of experience which outruns analysis and sums up many 
unnamed and tangled impressions; impressions which may lie beneath 
consciousness without losing their worth.” I do not believe the learned 
Justice necessarily followed the eloquence of his statement in writing 
the majority opinion. What Justice Frankfurter is saying is that the 
various committees or Boards charged with the determination of moral 
fitness can, with intuition based upon their experience and many un- 
named impressions, not necessarily based upon proven facts all the 
time, sense that in a particular situation a critical look is warranted. 


We have in the United States an easy flow of ingress and egress 
between the states. You can go anywhere without much questioning, 
unless you happen to be from Oklahoma on your way to California. 
In that case they check your fitness at the border by forcing you to 
make public the awful secrets of your personal baggage and to 
ignominiously open the trunk of your car to the glare of public opinion. 


Certainly we go around rather freely, doing what we please so 
long as criminal statutes are not violated. But when it comes to the 
admission to the practice of law, then the profession itself in the par- 
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ticular state has the right or should have the right to determine who 
should be admitted to practice. The profession in each jurisdiction has 
the right and the duty to investigate the migratory lawyer or student 
applying for admission by examination, as to moral background and 
fitness. 


To carry out this right and duty the various states have made 
use of the investigation facilities of the National Conference of Bar 
Examiners. To say that the Conference has been successful in this 
regard is a gross understatement. I know of no other service rendered 
the American lawyer that has received as much general approbation. 
It is an honored and successful segment of the improvement of the 
administration of justice in America. 


We are chiefly concerned in this panel discussion with the proper 
use of character information after Miss Merritt’s office has collected 
it. Every Board of Examiners should be concerned with its proper use, 
to the end that the flow of such information will be unimpeded and its 
usefulness ever broadened in our united effort to make of our pro- 
fession that which it should be. 


In connection with the requesting and the use of character in- 
formation, I am steadfast in my belief that we must continue to advise 
the purported informant that the information furnished will be abso- 
lutely confidential. In the letters of request we should strongly advise 
that under no circumstences will the information given be made public 
or known to the applicant. I feel strongly on this point. It’s not a 
“cliché” nor is it just words to say again and again that the practice of 
the law is not a right, like the freedom of worship or owning your 
home, but is a privilege. I do not believe that any applicant has the 
right to know the source of information pertaining to his fitness. I am 
convinced that we can all so agree as to the source of the information. 
Surely, if the source of the information is to be made known, then the 
source of that information will soon dry up. The hands of the Confer- 
ence will be shackled. 


Not only should the source of information be held inviolate but I 
suggest, with the chance of strong opposition, that the information 
itself, as such, need not necessarily be spelled out for the applicant. 


Oklahoma, like most of the smaller states, is not usually con- 
fronted with any problem in connection with the “use” of the informa- 
tion accumulated by the Conference. There is a method which we 
follow and I take no particular pride in it. So far it has worked. Some 
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day we will run head on into a hot potato, or a “beautiful case” as 
Marjorie would say, and then we may have to run for the tall timber. 


We try to follow the doctrine proposed, but not apparently fol- 
lowed, by the Learned Justice in the New Mexico case. Based upon 
the information contained in the letters and reports, we use our good 
judgment or intuition based upon experience as professional people 
and arrive at a conclusion. Such a conclusion might not stand analysis 
but if we decide the applicant is unfit then we so advise him. He is 
told that he will not be recommended to the Supreme Court for admis- 
sion to practice law in the State of Oklahoma. In most instances we 
have heard nothing more from the applicant and the matter is closed. 


If the applicant demands an explanation, then the examiner in 
the particular judicial district from which the applicant comes can 
hold a conference with the applicant. That has been done in a few 
instances. It is not a formal hearing in any sense of the word. We have 
never held a formal hearing and would not do so unless ordered to do so 
by our Court. If a conference is held, then by careful and adroit 
questioning, such as was used by Sharp Whitmore in a California 
case many of you are familiar with, the troublesome matters can 
be suggested to the applicant and perhaps cleared up, one way or 
another, without making a production out of it. Under our rules and 
practice, we simply advise the applicant of our decision and any 
further action or appeal must be directed to the Supreme Court. 


In one case that came before our Board, several lawyers in 
Arkansas, the state from which the applicant came, advised us through 
the Conference that the applicant had once stolen a watch. In this 
instance the Board of Examiners called him in for a conference. 
Certainly the stealing of a watch was not in itself sufficient to deprive 
a lawyer of the privilege of practicing law. But since he had sworn 
that he had not been charged criminally, we felt he should be ques- 
tioned. He admitted that when he was twelve years old, his brother 
had bought a suit of clothes and had been given an Ingersoll watch. 
He wanted a watch so badly he snitched one from the local five and 
ten cent store. He went home with the watch and proudly exhibited it. 
His crime came out in a family conference and after a trip to an 
Arkansas woodshed he was forced to return the watch, accompanied 
by his father who, incidentally, was a prominent lawyer. No charge 
was ever filed but the several lawyers who mentioned that childish 
prank to Marjorie were in truth striking back at the applicant’s 
father who was quite a controversial figure in the community. I 
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realize that many of the boards in other states, particularly New York, 
Florida and California, are confronted with problems much more 
serious than the stealing of an Ingersoll watch. 


As suggested above, neither by rule nor practice do we conduct a 
formal hearing. As in many states, the Oklahoma Board of Examiners 
is appointed by the Court and we are answerable only to the Court. 
Therefore with us this business of the sanctity of the information 
obtained by the Conference has not been a great problem. With us the 
character information file furnished by the Conference is held in 
absolute confidence. In making our decision as to moral fitness, 
neither the source of the information nor the character of the informa- 
tion is ever disclosed by the Board of Examiners. 


The above is true, without question, insofar as the Examiners are 
concerned. But we still have a problem with reference to the confi- 
dential nature of this information. That is possibly true in all the states 
where the Board of Examiners is a tool of the Supreme Court. 


In a few instances during my years on the Oklahoma Board, the 
Court has called for a file. It is dispatched to the Chief Justice im- 
mediately and intact. We happen to have a Court that works closely 
with us and it realizes the problem of determining moral fitness. So 
the Oklahoma Court has, to the best of my knowledge, carefully re- 
frained from disclosing the information contained in the file. As a 
Board we have urged caution where the file is made available to the 
Court or to a particular Justice, and I strongly urge the Examiners or 
Boards in all the states to make clear to its governing body that the 
character information must be held inviolate. 

We realize that there are two kinds of facts. There are those facts 
which you subconsciously or inherently know to be true but which 
you cannot prove and then there are those facts which you can prove. 
If the information furnished by the Conference gives only vague sug- 
gestions or inferences of bad moral character, however strong they 
might be, then we act in one of two ways. We try with the help of the 
Conference to run down and prove or disprove these inferences. If we 
cannot prove these suggestions or inferences of wrong doing then we 
act as our conscience and judgment dictate. If the inferences in the 
reports are strong enough to delineate a lack of morality, we disap- 
prove the application. As suggested above, we have so far not had our 
judgments seriously questioned. But our time may come. When it 
does come, when some aggrieved person takes issue with our decision, 
and we cannot establish the facts upon which we acted with legal 
proof, then we will and should have no alternative but to abdicate 
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or retreat from our position. An honorable retreat, after having done 
our best, is better than an ignoble defeat. 

Our Board of Examiners is familiar with the trend of the judicial 
decisions in these matters. Confidential information—confidential files 
—are no longer confidential if such matters are to form the basis of 
opinions and decisions. The board of Examiners of any state can not 
now refuse admission to any applicant, because of his moral unfitness, 
if challenged, without disclosing the reasons for such refusal. 

Within the past few weeks in the United States District Court for 
the Western District of Oklahoma, the famous Urschel kidnapping 
case was reopened. Catherine Kelly, the wife of machine-gun Kelly, 
was convicted there twenty-five years ago, along with many others. 
The conviction was for conspiracy in the kidnapping and ransom plot 
against Charles Urschel. Catherine Kelly and her mother have been 
serving a life term. They filed a motion or petition for a new trial on 
the theory that they were not given a fair trial in 1933 because the 
F.B.I. had coerced certain witnesses used by the government. At the 
hearing the petitioners contended that the files of the F.B.I. would 
disclose such coercion and they demanded that the files in the case be 
produced for examination by the petitioners or by the court. The 
authority for such demand was the case of Jencks vs. the United 
States. The trial judge ordered the Department of Justice to produce 
the F.B.I. file or in the alternative he would grant a new trial. The 
Justice Department refused to produce the file and a new trial was 
granted. The Court’s ruling is tantamount to a release of the defendants 
because it is unlikely that the government after all these years could 
ever try the case again. 

The Jencks, Schware and Konigsberg cases and the immoderate 
rules of civil procedure all point unerringly to the fact that information 
to be used in any legal matter, to form the basis of a decision or opin- 
ion, cannot longer be held to be confidential. Therein lies the problem 
of the Conference in its investigative capacity. 

There is always the ideal, easy case. An informant gives informa- 
tion that a certain applicant is unfit to practice law. Either that in- 
formant is willing to back up his statement or the information given 
by him leads to definite proof of the charge. In such an ideal situation 
the Board of Law Examiners can act with force and impunity. 

However, as it is said, “bad cases make bad law.” That is true in 
this field of character investigation. Most derogatory information 
comes by innuendo or inference. At best, such information is usually 
only a lead and the Conference received it only because the informa- 
tion would be held to be confidential. 
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If this confidential information leads to definite proof, then the 
Board in the particular state is protected and can act accordingly. If 
the information cannot be established by competent proof, the Board 
must then make a decision. That decision must be made in accordance 
with its own inherent exercise of delicate judgment. If that judgment 
is challenged, then back away, retreat, always refusing to make public 
the source of derogatory information, if it will not stand the light of 
judicial scrutiny. 

From such a rambling discourse, a listener might well conclude 
that the investigations made by the National Conference do not meet 
the challenge of adversity. Such a conclusion is, of course, not true, nor 
is it warranted by experience. The work of the Conference in this 
regard has been infinitely successful and let us keep it that way. This 
discussion simply points up the proposition that trouble comes in only 
a few isolated cases and that, above all else, the informants must be 
protected even though it means in some instances that a person of 
questionable moral fitness might become a practitioner in your state 
or in mine. 

Mr. Wuitmore: Thank you, Fred, very much. 

Our next speaker, I assume, will present a point of view different 
from Mr. Mock’s, or at least a procedure somewhat different. Forrest 
Macomber is an attorney from Stockton, California, and is the in- 
coming Chairman of the California Committee of Bar Examiners. 
He is a man with whom I have worked very closely on the California 
Committee for a number of years, a man for whom I have developed a 
tremendous regard and respect during this period of time. Mr. Macom- 
ber will also discuss the manner of properly using information sub- 
mitted by the Conference. Forrest Macomber. 


Remarks of Forrest E. Macomber 
Incoming Chairman, California Committee of Bar Examiners 


I am going to discuss “Requesting and Using Character Informa- 
tion from the National Conference of Bar Examiners” from the Cali- 
fornia viewpoint because I believe our problems are somewhat dif- 
ferent from Fred’s. At least up to now, Fred and Examiners in a good 
many other states have been able to deny an applicant admission on 
moral character grounds based upon information from confidential 
sources and where neither the source nor the derogatory information 
necessarily have to be revealed to the applicant. I say “up to now” 
because I am wondering about the impact of the Federal Courts’ de- 
cisions in the Passport-Security-and State Bar Admissions cases upon 
what I call the “Oklahoma rule”. 
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As you probably know, there are a great many out-of-state at- 
torney and student applicants applying to practice in California each 
year. I think we get more than our share of screwballs, all of whom 
want to practice in Southern California—we don’t have them up 
North where I come from. Almost invariably when the Southern 
California Sub-Committee turns down an applicant on moral grounds, 
he or she appeals to the full Committee for a hearing and then to the 
courts—all the way up. The hearing before the Sub-Committee is just 
a testing ground. 


So far as my remarks are concerned, let us start out with the 
assumption that (a) we give the applicant a formal hearing, and at 
that hearing we give the applicant, who is usually represented by 
counsel, a general outline of the adverse information we have con- 
cerning his moral character on the theory that if he has the burden of 
proving his good moral character, he has a right to know the areas of 
the Committee’s concern, and (b) if we deny an applicant, we notify 
him of the ground or grounds upon which denial is based. Of course, 
we do not inform the applicant of adverse information if our denial is 
not based upon that ground or particular information and, as I will 
hereafter point out, there are times when we do not, because we feel 
we can not, consider certain information for policy’s sake. 


I would like to make it clear at this point that we in California do 
not notify an applicant of confidential information received from the 
National Conference nor do we consider such confidential information 
in any decision we arrive at concerning the applicant. 


Much of the information we secure from Marjorie’s office is 
“strictly confidential”, and these two words give birth to the real 
problem. Marjorie asks for information as to an applicant from his 
friends, acquaintances, contemporaries, enemies, etc., etc. She promises 
these et ceteras that all information supplied by them will be and will 
remain confidential. If we make a liar out of her by disclosing such 
information to the applicant, we wouldn’t be likely to get much more 
information from such sources. What do you do in such a situation? 
How do you handle it most effectively? Before those questions can 
be answered, we will have to analyze the types of information we 
secure. 


First, the National Conference writes letters to many persons who 
might have some knowledge of the applicant and his past activities, 
requesting any and all information as to the applicant that will bear 
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on his moral character, professional reputation, and fitness for the 
practice of law. In answer to these letters, it receives the following 
types of replies: 


(a) The correspondent says he has known the applicant for 
many years and he is absolutely perfect in every respect. I remember 
the case of one lawyer that replied that the applicant is “of good moral 
turpitude.” 


(b) The correspondent says the applicant is a no-good from way 
back and his reputation in the community is horrible—conclusions 
but no facts. Further inquiry requesting details develops nothing 
further, just more adjectives. 


(c) The correspondent says he does not know the applicant very 
well but maybe the district attorney in Whiteoaks County could supply 
certain information about an arson charge against applicant about 
three years ago. 


(d) The correspondent says the applicant is a no-good. He has 
a disciplinary proceeding pending against him before the State Bar 
Association; he was arrested on three different occasions in the past 
five years and charged with felonies; he was convicted of a misde- 
meanor on one of them and the other two charges were dismissed. 


Here we have four different situations. How do we handle them? 
As to situation (a), it speaks for itself. 


As to situation (b), Marjorie writes fifty or more letters to see if 
she can develop anything specific that can be followed up. If not, 
there is no necessity for informing the applicant as to the nature of 
the unfavorable information and its source, because we all know that 
lawyers who have practiced for a number of years sometimes make un- 
favorable impressions upon people, and we, as Bar Examiners, would 
not dream of denying an applicant on so specious a ground as this. 


As to situation (c), this occurs quite commonly. Marjorie follows 
up on this by inquiries to every conceivable source of information, and 
by writing countless letters and sometimes employing a competent 
investigator she obtains detailed information as to the applicant’s past 
misdeeds—and this I want to emphasize: It almost invariably results 
in unearthing facts that are a matter of record. 


The same procedure takes place as to situation (d), and that 
brings us down to and points out our principal problem and the solu- 
tion thereof: How to make proper use of the information supplied by 
the National Conference of Bar Examiners. 
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Perhaps the best way of discussing this problem is by way of 
examining and discussing an actual case or cases and seeing how the 
problems were handled there. 


Let us take an actual case, using the fictitious name of Ben Black 
instead of his real name. Black had been a member of the Bar in 
State Blank for about fifteen years. He had been charged with perjury 
and fraud and those charges had been dismissed but he was under 
disciplinary proceedings before the Bar Association of State Blank. He 
left there and came to California. Marjorie got wind of this case and 
alerted the staff of the California Committee of Bar Examiners that 
Black was reportedly in California and might apply to the California 
Bar for admission. Sure enough Black applied shortly thereafter, 
asking leave to file a late application, which would leave very little time 
to investigate him. In his application he disclosed the perjury charge 
and the pending disciplinary proceeding in State Blank. Marjorie went 
to work on this case. She received about ninety letters and pieces of 
documentary evidence from persons to whom she had written for 
information. The applicant was given a hearing before a Sub-Commit- 
tee of the California Committee of Bar Examiners. Sharp Whitmore 
examined the applicant, and it went something like this: 


Sharp called the applicant’s attention to a discrepancy in his 
State Blank and his State of California applications, and after some 
digging applicant admitted that he had claimed three years of law 
school work in his California application, whereas he had actually had 
but one year. He next admitted that he had studied law by private law 
office study in State Blank and had omitted that from his California 
application, although specifically requested to list such study in his 
California application. He next admitted various employments that he 
had failed to disclose in his California application; that he was a 
plaintiff in a civil action in State Blank against a fire insurance com- 
pany; that the defendant fire insurance company won that action on 
the ground of applicant’s fraud; that he had been arrested and charged 
with arson in connection with that fire. He denied being a party to 
several civil suits in which he was the defendant, contrary to the 
records of those proceedings. He failed to disclose that he had been 
arrested for unlawful entry in State Blank. Further questioning 
showed that the applicant had misstated in his California application 
his length of residence in California by many months; had claimed to 
be working for the Government when he was in fact practicing law in 
State Blank; claimed a longer service in the Navy than was actually 
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the case; claimed to be a special officer in the Legal Department of the 
U. S. Navy, whereas he was in fact a seaman first class and not a 
special officer. He failed to disclose an arrest on warrant for failure to 
appear in response to traffic citations in California, and he had listed 
himself as a lawyer in California. He failed to disclose arrests and 
other matters in his State Blank application. 


Sharp Whitmore, in examining his applicant, pursued the follow- 
ing procedure: 


He had, of course, a large file containing many items of docu- 
mentary proof that were dug up by Marjorie. He had applicant’s State 
Blank application for admission to practice law, as well as the Cali- 
fornia application. He read to the applicant the applicant’s answer to 
the California application question calling for the disclosure of infor- 
mation as to his being a party to any civil suit, in answer to which 
applicant had listed only a divorce case. He was asked if there was any 
other civil case in which he was named either plaintiff or defendant, 
to which he replied that there was only one other and that was a second 
divorce case. Sharp then directed the applicant’s attention to other 
civil proceedings, including the fraud case, giving the applicant 
specific names, dates and places and allegations of the pleadings. This, 
of course, refreshed the applicant’s memory and he went on at some 
length to explain that he was merely the victim of circumstances and 
had completely forgotten all about the other suits. Sharp pursued the 
same procedure as to all the other matters he had detailed information 
on, with the same result. As a result of this method of questioning, the 
Committee developed, without disclosing any source of information 
whatever, that applicant had: 


1. Misstated his legal education; 

2. Failed to disclose his true employment record; 

3. Misstated his Navy record; 

4. Failed to disclose his arrest on felony and misdemeanor 
charges; 

5. Failed to disclose many material matters in his State Blank 
application, such as arrest for felony, and other matters. 

Upon a finding that applicant had failed to sustain the burden 
of proving that he was possessed of a good moral character, on appeal 
applicant’s testimony plus his two applications for admission should 
be all that is necessary to sustain the action of the Committee. 

As I see it, it is Marjorie’s job (and she does it with a will and a 
way) to inquire of many, many sources as to the applicant’s moral 
character. If all she develops is that some of the informants are of 
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the opinion that the applicant does not possess a good moral character 
but cannot supply specific acts of conduct or misconduct to support 
their conclusions, there would be an insufficient basis for an adverse 
finding by the Committee. 


Going the next step, where the informants supply specific informa- 
tion or facts of a derogatory nature, these can be followed up and more 
detailed information secured, usually with documentary proof. The 
applicant can be examined orally along the lines pursued by Sharp 
Whitmore, and in practically every case the applicant will admit the 
facts when supplied with specific details as to those facts. 


When an applicant is given some detail on facts of a derogatory 
nature, he usually makes a fairly full disclosure under sufficient 
prodding, as he does not know the full extent of the information 
possessed by the Committee. 


In those cases where the applicant sticks to his story and cate- 
gorically denies any wrongdoing, it is necessary to introduce proof of 
his misconduct. That does not mean that the Committee will commit 
the cardinal sin of revealing confidential information, because it is 
possible in most instances to secure the same or better or more detailed 
information from non-confidential sources, using the confidential 
sources merely as leads. In actual practice, almost all confidential 
information is used by Marjorie and her staff merely as leads. She 
follows up these leads and, with her experience, usually comes up with 
documentary, or at least non-confidential, proof that can be used and 
disclosed to the applicant. 


There is, however, at least one type of situation where this 
can not be done, and I think the following case best illustrates the 
problem: 


In pursuing her investigation of an attorney applicant for admis- 
sion in California, Marjorie receives a letter from a lawyer named 
Hughes which states that the applicant is a low character indeed, and 
cites as an example of the applicant’s conduct the following: A long- 
time client of Mr. Hughes was injured in an automobile accident. The 
applicant lawyer contacted Mr. Hughes’ client and solicited the case. 
When informed that Mr. Hughes represented him, the applicant told 
Hughes’ client that Hughes was not a personal injury lawyer, did not 
know how to handle a personal injury case and would probably lose 
it, whereas he, the applicant, was an expert in that field and if the 
client would just sign the prepared retainer agreement, etc., etc. 
Hughes’ client declined the services of the applicant and told Hughes 
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all about the conversation with the applicant. Neither Hughes nor 
his client reported this matter officially and if the applicant were 
questioned by the Bar Examiners on this matter, the applicant would 
know that the information could come from only one sourcee—Hughes. 
If denied permission to practice in California, the applicant would 
probably stay in practice in Hughes’ community and devote the rest 
of his life to getting even with Hughes. Hughes might come to regret 
that he had given a report to the National Conference and certainly 
would never do so again. 


We have other investigations where matters derogatory to an 
applicant have to do with instances of lying, misleading, trickery and 
misrepresentation practiced by an applicant upon a certain lawyer in a 
certain matter. These specific facts are known only to the particular 
lawyer involved and if disclosed to the applicant he would immediately 
be apprised of the source from whence the information came. 


There is no way to obtain this information from any other source, 
so what should we, at least we who operate under the California rule 
of disclosing to the applicant the adverse information we have which 
the Committee considers in its determination that the applicant is not 
of good moral character, do with this information? How should we 
handle it? The answer is—We don’t! We feel that it is better to admit 
a few bad boys than to reveal the identity, directly or indirectly, of con- 
fidential informants and thus put in jeopardy or make it impossible 
for the National Conference thereafter to do its job of investigating 
effectively, because our informants would no longer be willing to 
answer our inquiries candidly and completely. 


Important to Bar Examiners 


The National Conference of Bar Examiners wishes every bar 
examiner to have for his own use the Catalogue and its supplements 
which contain brief summaries of all questions available for distribu- 
tion. If you are a new bar examiner, please contact your predecessor to 
see if he can give you this material. All correspondence regarding the 
Catalogue should be addressed to the Bar Examination Service Com- 
mittee, 90 State Street, Albany 7, New York. John T. DeGraff is 
Chairman of the Committee and Edward S. Godfrey is its Executive 
Secretary. 
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Shelden D. Elliott, Secretary, A.B.A. Section of Legal Education and Admissions 
to the Bar, and John A. Eckler of Ohio Board of Bar Examiners and Incoming 
Vice Chairman of the National Conference of Bar Examiners. 


Standards for Bar Examiners 


After the publication of the book “Bar Examinations and Re- 
quirements for Admission to the Bar,” a part of the Survey of the 
Legal Profession, the American Bar Association appointed a com- 
mittee which drafted proposed standards for bar examiners and bar 
examinations. These standards were approved in 1955 by the House 
of Delegates of the American Bar Association and the Association of 
American Law Schools and were published in The Bar Examiner for 
May 1956, with a history as to their origin and a statement that they 
had not been considered officially by the National Conference of Bar 
Examiners or its Board of Managers. 


At the July 1957 meeting of the Board of Managers of the Na- 
tional Conference, Walter Powers of Massachusetts, John T. DeGraff 
of New York and Len Young Smith of Illinois were appointed to 
represent the National Conference and to serve with representatives 
of the Council of the Section of Legal Education, Shelden D. Elliott of 
New York, George Neff Stevens of Washington and Peter Holme, Jr., 
of Colorado, as a Joint Committee to study the proposed standards, 
suggest revisions and submit recommendations at the 1958 meeting. 
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The Joint Committee met in May 1958 to study and discuss a revised 
draft of standards prepared by Robert A. Sprecher, Illinois bar exam- 
iner and member of the Board of Managers of the National Conference. 
Agreement was reached by the Joint Committee and at the meeting of 
the National Conference of Bar Examiners and the Section of Legal 
Education in Los Angeles on August 26, 1958, the following report 
was presented: 


Report on Standards for Bar Examiners 
By SHELDEN D. ELLIoTT 
Chairman, Joint Committee on Standards 

The Joint Committee of the National Conference of Bar 
Examiners and the Council of the Section of Legal Education have 
reached unanimous agreement on a redraft of the Proposed 
Standards for Bar Examiners and Bar Examinations, thanks to the 
able help of Robert A. Sprecher of the Illinois bar. With certain 
minor changes, suggested by members of the Association of Amer- 
ican Law Schools Committee on Bar Admissions, the “Draft of 
Proposed Code for Bar Examiners,” as approved by the Joint 
Committee on May 21, 1958, was submitted to the Council of the 
Section of Legal Education on August 23. 

The Council’s action, on motion duly made and unanimously 
carried, was that “(1) the finalized and interlineated copy as 
submitted by Chairman Clark be approved; (2) that the Code 
be recommended to the National Conference of Bar Examiners 
and to the Association of American Law Schools for concurrence; 
and (3) that the finalized copy be submitted to the House of Dele- 
gates at the 1959 mid-winter meeting next February.” 

The draft of the proposed code was also preliminarily pre- 
sented to the National Conference of Bar Secretaries and to the 
National Conference of Bar Presidents and they were requested 
to support its adoption. I am advised that the Board of Managers 
of the National Conference of Bar Examiners has unanimously 
approved the draft in its present form. It will also be submitted 
to the Association of American Law Schools at their annual meet- 
ing in December. 

|Mr. Elliott then set out in detail minor changes in the Joint 
Committee’s draft. | 

In conclusion, I wish to express my grateful thanks to the 
members of the Joint Committee and to Bob Sprecher for their 
understanding cooperation and helpful assistance. 
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The new “Code of Recommended Standards for Bar Examiners” 
was approved by the Section of Legal Education and the National 
Conference of Bar Examiners in August 1958, by the Association of 
American Law Schools at its meeting in Chicago in December 1958, 
and by the House of Delegates of the American Bar Association at its 
midyear meeting in Chicago on February 24, 1959. The Code is as 
follows: 


Code of Recommended Standards 
for Bar Examiners 


The American Bar Association and the National Conference of 
Bar Examiners make these recommendations to those duly constituted 
authorities in the several States who are vested with duties and re- 
sponsibilities in respect of admission to the bar, and to lawyers and law 
schools generally. 

These recommendations, which represent the results of the ac- 
cumulated study and experience of a number of teachers, examiners 
and lawyers of high standing, are offered solely in the hope that they 
will afford assistance and guidance, and will lead toward uniformity 
of objectives and practice throughout the United States. 


I. Bar Examiners 

1. Qualifications. A bar examiner should be a practicing attorney 
with scholarly attainments and an affirmative interest in legal educa- 
tion and requirements for admission to the bar. 

2. Tenure. A bar examiner should be appointed for a fixed term, 
but should be eligible for reappointment if his work is of high quality. 
Members of bar examining authorities should be appointed for stag- 
gered terms to insure continuity of policy, but there should be suf- 
ficient rotation in the personnel of each authority to bring new views 
to the authority and to insure continuing interest in its work. 

3. Compensation. The compensation, if any, which a bar examiner 
receives should not be directly dependent upon the number of persons 
taking the bar examinations. 

4. Devotion to Duty. A bar examiner should be willing and able 
to devote whatever time is necessary to perform the duties imposed 
upon him. 

5. Essential Conduct. A bar examiner should be conscientious, 
studious, thorough and diligent in learning the methods, problems and 
progress of legal education, in preparing bar examinations, and in 
seeking to improve the examination, its administration and require- 
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ments for admission to the bar. He should be just and impartial in 
recommending the admission of applicants. He should exhibit courage, 
judgment and moral stamina in refusing to recommend applicants 
who lack adequate general and professional preparation or who lack 
good moral character. 

6. Adverse Influences, Conflicting Duties and Inconsistent Obli- 
gations. A bar examiner should not have adverse interests, conflict- 
ing duties nor inconsistent obligations which will in any way interfere 
or appear to interfere with the proper administration of his functions. 
A bar examiner should not participate directly or indirectly in courses 
for the preparation of applicants for bar admission nor act as a trustee 
of a law school or of a university of which a law school is a part or with 
which a law school is affiliated. A bar examiner should so conduct 
himself that there may be no suspicion that his judgment may be 
swayed by improper considerations. 


II. Eligibility of Applicants 

7. Burden of Proof. The burden of establishing eligibility is on the 
applicant. 

8. College Education. Each applicant should be required to have 
had three full years of successful college work before beginning the 
study of law, except that two years of college work may be accepted 
for students enrolled in four-year full-time law school programs. 

9. Law School Education. Each applicant should be required to 
graduate from a law school approved by the American Bar Association 
before being eligible to take a bar examination. None of the following 
should be substituted for law school training: 

a. Private study, correspondence school or law office training; 

b. Age or experience; 

c. Waived or lowered standards of legal training for particular 

persons or groups. 


III. Moral Character 

10. Responsibility for Investigation. The bar examining authority 
or separate committees should make a thorough investigation of the 
moral character of applicants for admission to the bar. 

11. Law Student Registration. Applicants should be required to 
register with the appropriate bar examining authority at the earliest 
feasible time after commencement of law study. 

12. Investigation. Each applicant should be required to file a 
complete questionnaire. No applicant should be recommended for 
admission unless he has been approved as to moral character. Ad- 
ministrative machinery should be set up for the investigation of 
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applicants where questionnaires or interviews show that further in- 
formation is needed or, on request, early investigation is warranted. 
Each state should use the investigating services of the National Con- 
ference of Bar Examiners in checking the character of an attorney- 
applicant seeking admission to practice. 

13. Subpoena Power. The bar examining authority and character 
and fitness committees should have the power to cause witnesses to 
be subpoenaed and to administer oaths. 


IV. Bar Examinations 

14. Necessity of Written Examination. No person who is not a 
member of the bar of another American or common-law jurisdiction 
should be admitted to practice until he has successfully undergone a 
written examination accomplished under terms and conditions equiva- 
lent to those applicable to all other candidates for bar admission. 

15. Number of and Times for Examinations. The number of bar 
examinations in each jurisdiction should not exceed two per year. The 
bar examinations should be held at such times as will insure sufficient 
opportunity to the applicants for preparation after graduation, and in 
order not to interfere with the applicants’ classroom work in law 
school. The written examination should cover not more than six 
three-hour sessions, or their equivalent. 

16. Purpose of Examination. The bar examination should test the 
applicant’s ability to reason logically, to analyze accurately the 
problems presented to him, and to demonstrate a thorough knowledge 
of the fundamental principles of law and °*their application. The 
examination should not be designed primarily for the purpose of 
testing information, memory or experience. 

17. Subjects of Examination. In the selection of subjects for bar 
examination questions, although due regard should be given to fields 
of law that are of growing and recognized importance, the emphasis 
should be upon the basic and fundamental subjects which are 
ordinarily taught in law schools. 

18. Questions. The major portion of the bar examination should 
consist of questions in the form of hypothetical fact problems requiring 
essay answers. Questions should not be designed to require answers 
based upon local case or statutory law. However, subjects of sub- 
stantial local importance may be included. Questions should not be 
labeled as to subject matter. The identical problem questions should 
not be repeated in the same jurisdiction. Questions should not be so 
worded as to be deceptive or misleading. Sufficient time should be 
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allowed for answering the questions to permit the applicant to make 
a careful analysis of the facts and to prepare well-reasoned answers. 

19. Preparation of Questions. The bar examining authority may 
utilize the services of expert draftsmen to prepare bar examination 
questions, either by arranging for the drafting services of qualified 
persons, including out-of-state law teachers, or by using the services 
of the National Conference of Bar Examiners or other national agency. 
Before a question is accepted for use in a bar examination, whether 
drafted by the examiners or by expert draftsmen, every point of law 
in the question should be thoroughly briefed and the question should 
be analyzed and approved by the members of the bar examining 
authority. 


V. Grading Bar Examinations 

20. Non-Identity Grading. The identity of the writer of the exam- 
ination paper should not be known until the grades of all applicants 
have been finally determined. 

21. Same Grader for Same Questions. In order to assure maximum 
uniformity in grading, all the answers to a particular bar examination 
question should be graded by the same grader. 

22. Expert Graders. The bar examining authority may utilize the 
services of trained expert graders. 

23. Borderline Reappraisal. A reappraisal of the borderline cases 
should be provided in order to insure fairness in grading. 


VI. Administration 

24. Administrative Assistance. The bar examining authority 
should be provided with adequate administrative and clerical assist- 
ance. 

25. Publication of Results. Bar examination statistics covering the 
results of each examination should be made available showing the 
success of applicants according to prelegal education, type of law 
school or other legal training and other information of value to pro- 
spective students, members of the legal profession and to members of 
the public who are interested in standards for admission to the bar. 

26. Periodic Studies. A thorough study should be made of the bar 
examination results periodically to determine its effectiveness and to 
discover defects and suggest improvements in the bar examination 
system. 

27. Conference with Applicants. Bar examiners should be willing 
and available to discuss general problems of purposes, policies and 
procedures of the examination with applicants. 
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28. Committee on Cooperation. Each jurisdiction should have an 
active and efficient Committee on Cooperation representing the bench, 
the bar, the law schools and the bar examiners. 


Law School Enrollment 


The Annual Review of Legal Education for 1958, just published 
by the Section of Legal Education of the American Bar Association, 
shows the following enrollment in law schools in the fall of 1958: 

Attendance in A.B.A. Approved Law Schools 

Morning Classes 
Evening Classes 


Attendance in Unapproved Law Schools 
Morning Classes 
Evening Classes 3,502 





Total Attendance 42,646 

The Review states that 70.23% of the students in the 128 approved 
law schools are in the morning classes and 29.76% are in the evening 
classes of 45 approved schools, and that 91.78% of the total law school 
enrollment in the fall of 1958 was in approved law schools. Only 7.48% 
of the students in unapproved law schools are in the morning classes 
of 6 schools; the remainder, 92.50%, are in evening classes of 22 
schools. 


Spring Tonic 


The beginning of an answer to a bar examination question on 
Criminal Law in which the applicant was supposed to state what 
crimes, if any, at common law had been committed: “At the old 


” 


common law as contrasted to the modern, revised common law .. . 
—Contributed by Reginald S. Williams of the Oregon Board 


Statements in New York bar examination answers: 


(1) Larceny is stealing with intent to steal. 

(2) W, B and C may be found guilty of an attempt to commit 
murder in the first degree, which carries with it one-half of the penalty 
that would have been invoked had a crime been completed. 
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